OCT-29-2002 14:47 



NIXON. PEABODY 10TH 



585 263 1600 



PATENT 

Docket No.: 19603/2986 (CRF D-1940B) 
IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



Applicants : 


Qiu et al. ) 


Examiner: 


Serial No. : 




A. Kubelik 


09/766,348 ) 


Cnfrm. No. : 




Art Unit: 


7683 ) 


1638 


Filed : 


January 19, 2001 ) 




For : 


HYPERSENSITIVE RESPONSE INDUCED ) 






RESISTANCE IN PLANTS BY SEED ) 






TREATMENT ) 





PETITION UNDER 37 C.F.R. § 1.181 TO WITHDRAW 
HOLDING OF ABANDONMENT BASED ON FAILURE TO RECEIVE 

OFFICE ACTION 

U.S. Patent and Trademark Office 
P.O. Box 2327 
Arlington, VA 22202 
Box: 

Dear Sin 

On October 18, 2002, applicants' undersigned representative received a 
telephone call from Examiner Kubelik of the U.S. Patent and Trademark Office ("PTO"), 
who indicated that the above-identified application has been abandoned for failure to file a 
timely response to an outstanding Office Action, which according to PTO records was mailed 
on March 1 1 , 2002. Applicants submit that the failure to respond to the Office Action, which 
resulted in the above-noted telephonic notice of abandonment, was due to nonreceipt of said 
Office Action. Therefore, pursuant to 37 C.F.R. § 1.181(a), applicants hereby petition the 
Commissioner for Patents to withdraw the holding of abandonment and remail the Office 
Action for the above-identified application. 

Applicants submit that this Petition is being filed in compliance with 
37 C.F.R. § 1 . 1 81(b). A search of the file and the docket record shows that the Office Action 
was never received by applicants' representative. A marked copy of the docket record of the 
application showing the last action entered (the receipt on September 4, 2002 of the Notice of 
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Publicalion of Application) is attached hereto as Exhibit A. Had the Office Action been 
received, a separate "Action" entry would exist with an "Act Due Date" entered for 
responding to the same. No such entry exists. Applicants submit that this evidence provides 
sufficient basis for grant of this Petition, See 1 156 OG 53 (October 25, 1 993) (citing 
requirements for an evidentiary showing that is sufficient to withdraw holding of 
abandonment). 

Because applicants' undersigned representative received the telephonic notice 
of abandonment on October 18, 2002, this petition is being timely filed in compliance with 
37C.F.R. § 1.181(f). 

Although applicants believe that no fee is due upon consideration of this 
petition, the Commissioner is authorized to charge any necessary fees to our Deposit Account 
No. 14-1138. 

In view of the foregoing in satisfaction of the requirements under 37 C.F.R. 
§1.181, applicants respectfully request that the holding of abandonment be withdrawn and 
the Office Action be remailed to applicants' representative. 



Nixon Peabody LLP 
Clinton Square, P.O. Box 3 1051 
Rochester, New York 14603 
Telephone: (585)263-1128 
Facsimile: (585)263-1600 



Respectfully submitted, 





Edwin V. Merkel 
Registration No. 40,087 
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From: Edwin V. Mcrkel 
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Comments: 



o First Class Mail 



o Overnight Mail 



Original of the transmitted document will be sent by: 

o Hand Delivery o This transmission will be the only form of delivery of this document 
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CERTD7ICATE OF FACSIMILE 



U.S. Patent and Trademark Office 
P.O. Box 2327 
Arlington, VA 22202 
Box: 

Dear Sir: 

I hereby certify that this Petition Under 37 C.F.R. § 1.181 To Withdraw 
Holding of Abandonment Based on Failure to Receive Office Action is being facsimile 
transmitted to the Patent and Trademark Office on the date shown below. 



Respectfully submitted, 




Edwin V. Merkel 
Registration No. 40,087 




Nixon Peabody LLP 

Clinton Square, P.O. Box 31051 



Rochester, New York 14603 
Telephone: (585)263-1128 
Facsimile: (585)263-1600 
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